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Abstract

Desires to accomplish net-zero carbon emissions are bringing
carbon farming opportunities to farmers in the United States.
But carbon markets and carbon agreements raise several
important legal issues. This paper discusses three relevant
concerns: uncertainty over the legal nature of carbon credits,
incompatibility between farming practices and additionality and
permanence components of carbon credits, and the lack of
governance and infrastructure in the carbon market. Two
critical questions arise:  whether carbon credits are the
appropriate mechanism for incentivizing carbon farming and
whether governmental involvement is necessary to bring order

to the carbon market.
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Introduction

The United States and other countries across the world have witnessed a surge in
“carbon neutral” and “net zero emission” pledges from governments and major corporations
in the past few years. Over one-fifth of the largest corporations in the world now have net
zero emission commitments, covering 68% of the global economy (Black et al, 2021).
Private companies may attempt to meet their net zero emission goals by reducing emissions
within their own value chains, but enabling carbon emission reductions beyond their value
chains will also play an important role in achieving carbon neutrality (Cummins, 2022). A
carbon credit market can allow a company to offset its emissions with carbon savings
generated by others (Lockhart et al, 2022). This market approach can achieve not only
corporate net zero pledges but can also provide necessary financing for farmers to engage in

“carbon farming” by implementing farm conservation practices that capture and store



atmospheric carbon in the soil (Marks, 2020). Voluntary carbon markets offer a private sector
approach to financing the implementation of carbon farming practices within the agriculture

sector.

The voluntary private carbon farming market is not without its legal challenges in the
United States, however. While the concepts of emissions trading and carbon credits have
existed for several decades (Newell, Pizer and Raimi, 2012), carbon farming and the sale of
carbon credits in a voluntary private market is still new to agriculture. Both the purchasers of
carbon credits and the farmers who generate carbon credits may feel they are traversing an
unfamiliar and evolving ‘Wild West’ landscape. We identify and review three issues that

pose significant legal challenges to the carbon farming landscape.

1. Defining the legal nature of a carbon credit

A carbon credit is a tradable unit widely recognized as one metric ton of carbon
dioxide reduced or removed from the atmosphere (Reichle, 2020). But its classification for
legal purposes is unclear. Is it real or personal property, tangible or intangible? Does a
carbon credit place a legal encumbrance on land, and one that “runs with the land?” The
uncertainty of its legal nature will lead to conflicts over who owns a carbon credit, how to

track and protect it, and how to tax it.

In the context of agriculture, farming practices can generate a carbon credit in many
ways, such as not tilling the soil, planting a cover crop, rotating crops, establishing buffer
strips, planting grasslands. The connection between farm practices and farmland, and the
potential result that the soil will sequester atmospheric carbon dioxide, suggest a conclusion
that the credit is a real property interest. A federal court in Louisiana reached this conclusion
over a decade ago, stating in Roseland Plantation LLC v. United States Fish and Wildlife
Service (2006 U.S. Dist. LEXIS 29334) that the “right to report, transfer, or sell carbon

credits is part of the bundle of rights associated with property ownership.”

To the contrary, state law can clarify that a carbon credit is not a property right in
certain situations. California did so in its early cap and trade program. Although a regulatory
approach was involved, the law provided that a carbon offset credit was a “compliance

instrument” that did not constitute “property or a property right.”

Federal law is silent on the issue of how to address the taxation of income generated
by carbon credits, another issue raised by the lack of certainty over the legal nature of the
credit. Private letter rulings by the Internal Revenue Service (IRS) have changed course over



time, beginning with one determination in 2011 that the sale of a carbon credit in a
compliance situation represented the sale of an interest in real property (IRS, 2011). The IRS
reconsidered the issue in 2017 and determined that the agreement to restrictions that would
generate a credit is a taxable transaction and subsequent sales of the units amount to a sale of
an intangible asset (IRS, 2017).

Of interest from the latter IRS ruling is that the agency compared carbon credit
generation to a landowner agreeing to a restriction similar to granting an easement,
supporting an argument that a carbon credit amounts to an encumbrance upon the land. Yet
there are currently no legal requirements for creating or documenting a carbon credit.
Typically, a farmer signs a carbon agreement with a broker, and only those two parties have a
record of the agreement. The arrangement does not utilize historical property instruments
such as easements, deed restrictions, or leases, and there are no legal execution or recording
formalities for tracking the agreement. Janzen (2022) observes that the situation amounts to a
“shunning” of historical real estate laws that could create issues with enforcement and for
future land purchasers and other parties holding legal interests in the land where the carbon

credit is to be generated.

2. Additionality, permanence, and farming practices

A common characteristic of carbon offset programs is an additionality requirement.
A carbon emission reduction is “additional” if it would not have occurred in the absence of a
carbon market and it is not additional if it would have happened anyway, whether for legal,
regulatory, or voluntary reasons. Some argue that additionality is essential to the quality of a
carbon offset credit and that a buyer who pays for a credit that is not additional is worsening
rather than improving emissions (Broekhoff et al, 2019). A carbon credit agreement is likely
to include an additionality component, paying a farmer only for credits generated by new

practices that the farmer was not doing prior to the agreement.

A second common characteristic of carbon credits is “permanence.” Permanence
relates to the duration of the carbon storage, with many standards requiring a 100-year
duration to achieve permanence (Croft, 2021). To achieve permanence, a carbon agreement
may require that a carbon sequestering practice remain in place over a long period of time

and that steps are taken to reduce the risk of reversal of the carbon reduction (Hall, 2021).

Both additionality and permanence are problematic provisions in a carbon farming

agreement, raising issues of compliance, enforceability, and equity. Additionality standards



vary from agreement to agreement, with some programs allowing conservation practices in
the past to count toward credit generation and some permitting only new practices instituted
after the agreement. From a legal perspective, the varying nature of additionality provisions,
as well as the “intent” element underlying additionality, may expose a farmer to the risk of
contract breach and non-payment. How companies will enforce the additionality requirement
is as of yet unknown, but third party verification practices may play an important role in
enforcement. From a policy perspective, some allege that additionality penalizes farmers
who have a history of engaging in conservation practices while rewarding those who have

not, raising issues of equity (Janzen, 2021).

Permanence requirements also raise issues of enforcement and highlight the lack of
legal recording instruments that can provide notice of the carbon agreement and the
generation of carbon credits on a parcel of land. Considering that the permanence
requirement could outlive both the carbon agreement and the farmer who entered into the
agreement, a relevant question is whether a broker would seek a remedy against a future
landowner who violates permanence by reversing a carbon credit storage practice. Some
carbon credit brokers “buffer” against reversals by pooling credits and holding credits back
for use in the event of a permanence problem, but there could be consequences from
permanence losses that are not buffered and questions of who is liable for the loss (Jeffrey et
al, 2020). Without legal tracking procedures that documents the past creation of a carbon
credit activity on a parcel of land, interfering with permanence appears a real risk. But as
with additionality, whether there will be enforcement and liability for violating contractual
permanence provisions is a current unknown. Even so, farmers in a recent survey cited legal
liability associated with contract noncompliance as an impediment to participation in carbon
markets (Thompson et al, 2021).

Additionality and permanence raise the need to compare farming practices with other
types of practices that generate carbon credits. In comparison with planting trees that remain
in place once planted, for example, farming practices are annual and rotational. Additionality
and permanence fail to recognize the need to make annual and rotating decisions in the
farming context, suggesting that the carbon credit may not be the appropriate tool for
encouraging carbon farming. Other approaches, such as the current Biden administration’s
proposal to pay a flat per acre amount for planting cover crops can also accomplish carbon
emission reductions without conflicting with the additionality and permanence requirements

of carbon credits. For example, Marks (2020) advocates a Carbon Farming Certification as a



base for reducing carbon dioxide emissions while providing multiple financial opportunities
for farmers through increase sales and investment, access to immediate and long-term
financing, and carbon credits through public private partnerships that that involve perpetual

gasements.

3. Lack of infrastructure in the Wild West

While “it depends” is a common answer to legal questions, it is currently far too
common in the arena of carbon farming and carbon agreements. Much of the uncertainty and
“it depends” responses are not surprising, the result of a currently developing market driven
by private companies. But lacking governance and consistent standards, the carbon credit
market compares to the ‘Wild West’ (Boone, 2021). Legal risk heightens in such an

environment.

Several characteristics of the current market may contribute to the Wild West setting.
The above issues of uncertainty over the legal nature of a carbon credit and discomfort
between additionality and permanence in the farming context present opportunities for fraud
and abuse. There is no process or mechanism to document the use or retirement of a carbon
credit, also raising prospects of fraud. Lack of consistent standards for measurement,
reporting, and verification of carbon credits are a primary concern that brings uncertainty to
the market (Oldfield et al, 2021). Although third party verifiers and verification standards are
evolving, there remains need for standardized protocols across the market (Thompson et al,
2021). Price discovery is lacking, forcing farmers to make decisions without adequate
information on the value of carbon credits. These factors may be responsible for a low two

per cent participation rate by farmers in carbon programs (Mintert and Langemeier, 2021).

Is government involvement the answer to the governance issue? While there is little
support for a compliance program and regulations to bring structure to the market, many look
to the Growing Climate Solutions Act (Braun, et al 2021) as a solution. The legislation,
currently before Congress, proposes to remove uncertainty and barriers to entry for farmers
by setting guidelines for agricultural carbon credit markets and certifying assistance providers
and verifiers. It would involve the United States Department of Agriculture (USDA) in
creating protocols for calculating, sampling, accounting, verifying, and reporting
methodologies, with the assistance of an advisory council. The USDA would also direct and

audit the third party certification process and create a website to assist farmers as potential



market participants. While the Senate quickly passed the Growing Climate Solutions Act in

June of 2021, the House of Representatives has yet to act on the proposal.

A second possibility for bringing order to the Wild West could come with resolving
the legal nature of carbon agreements and establishing a property law framework for
documenting the legal interests. But some argue that the system for recording property
interests at the county level is a roadblock to using property law mechanisms for the carbon
market (Janzen, 2022). Modernizing the system of establishing and recording property
interests with cloud-based recording and GPS-based legal descriptions could remove those
impediments. Governmental involvement on this issue could enhance legal certainty in a

voluntary, private carbon market.
Conclusion

Carbon credits offer a new source of revenue for farmers. But uncertainty over the
legal nature of carbon credits, discord between farming practices and requirements for
additionality and permanence, and the lack of standardization and governance in the carbon
market pose challenges for agriculture. These legal issues raise two important questions:
whether the carbon credit is the appropriate mechanism for involving agriculture in carbon
reduction goals, and whether governmental involvement and infrastructure could bring order
to the Wild West of carbon markets. Consideration of these questions is critical to continued

efforts to bring farmers into the carbon market.
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